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DETAILED ACTION 

Status of the Claims 

1 . The amendments filed 1 1/02/2009 were entered. 

Response to Arguments 

2. Applicants' arguments, filed 11/02/2009, have been fully considered. Rejections and/or 
objections not reiterated from previous office actions are hereby withdrawn. The following 
rejections and/or objections are either reiterated or newly applied. They constitute the complete 
set presently being applied to the instant application. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

4. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 
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5. Claims 1-4, 6, 10-12 and 22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Cowie (cited in a previous Action), Sorenson (cited in a previous Action), 
Miyachi et al (cited in a previous Action) and Greene et al (cited in a previous Action). 

6. Instant claim 1 is drawn to a blend comprising two or more compounds wherein 
Applicant has elected (A) the copper salt of acetylsalicylic acid and (B) micronized titanium 
dioxide, which reads on claims 1-4, 6, 10, 12 and new claim 22. More specifically, as recited by 
instant claim 1 1 , the particles of the micronized titanium dioxide have a particle size lower than 
1 micron. Thus, as discussed above, the elected invention reads on instant claims 1-4, 6, 10-12 
and 22. 

7. As discussed in the previous Action mailed on 6/09/2009, and which is reiterated largely 
as follows, compositions, such as sunscreens, comprising micronized titanium dioxide having a 
particle size lower than 1 micron are well known in the art and are specifically taught, for 
example, by Cowie (Column 1, Lines 10-12, and Column 1, Lines 35-37). However, Cowie does 
not teach a blend which also comprises copper acetylsalicylic acid as recited by the instant 
claims. 

8. Sorenson discloses that organic copper complexes and especially copper (II) 
acetylsalicylic acid (Column 4, Lines 65-68) exhibits superoxide dismutase activity, acts as a 
superoxide scavenger and is useful as a radioprotectant (Abstract) which can be administered 
topically (Column 3, Lines 59). Although Sorenson does not teach copper (II) acetylsalicylic 
acid for use in a sunscreen, Miyachi et al teach that sunburn cell formation is prevented by 
scavenging oxygen intermediates such as superoxide using superoxide dismutase (Abstract; Page 
307, Figure 1). Furthermore, it is well known in the art, and specifically taught by Greene et al 
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that sunscreen formulations comprising superoxide dismutase as an antioxidant protect the skin 
from UV radiation (Page 6, Lines 3-18). Thus, although Sorenson does not teach copper (II) 
acetylsalicylic acid for use in a sunscreen, the skilled artisan, in view of Sorenson, would have 
recognized that copper (II) acetylsalicylic acid exhibits superoxide dismutase activity, acts as a 
superoxide scavenger and is useful as a radioprotectant, and would have reasonably predicted 
that copper (II) acetylsalicylic acid would protect the skin against UV damage similar to 
superoxide dismutase as taught by Miyachi et al and Greene et al. Accordingly, it would have 
been prima facie obvious to a person of ordinary skill in the art at the time the invention was 
made to formulate a sunscreen comprising copper (II) acetylsalicylic acid in view of Miyachi et 
al with a reasonable expectation of success. In particular, the skilled artisan would have found it 
prima facie obvious to substitute copper (II) acetylsalicylic acid as taught by Sorenson in place 
of in place of superoxide dismutase in the sunscreen formulation taught by Greene et al. The 
simple substitution of one known antioxidant (i.e., superoxide dismutase) with another (i.e., 
copper (II) acetylsalicylic acid having superoxide dismutase activity) according to known 
methods to provide predictable results is prima facie obvious. 

9. Furthermore, it would have been prima facie obvious to formulate a sunscreen 
comprising micronized titanium dioxide and copper (II) acetylsalicylic acid in view of In re 
Kerhkoven, 626 F.2d 846 (CCPA 1980). As stated in MPEP 2144.06, "It is prima facie obvious 
to combine two compositions each of which is taught by the prior art to be useful for the same 
purpose, in order to form a third composition to be used for the very same purpose. . . [T]he idea 
of combining them flows logically from their having been individually taught in the prior art." In 
re Kerkhoven, 626 F.2d 846 (CCPA 1980). Thus, in the instant case, it would have been prima 
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facie obvious to combine micronized titanium dioxide and copper (II) acetylsalicylic acid, both 
of which are taught as useful in sunscreen formulations, to form a third composition to be used 
for the very same purpose. 

10. Applicant, however, traverses on two grounds. First, Applicant argues that "[njothing in 
Cowie suggests the combination of any two of salicylic acid (ESA), an promoting compound 
(PRO) and a modulating compound (MOD) as pointed out in claim 1" (Applicant Argument, 
Page 10). Similarly, Applicant argues that Miyachi et al is "not suggestive of the use of copper 
acetylsalicylate as a sunscreen" (Applicant Argument, Page 11) and Green provides "no 
suggestion that these compositions are useful in combination with copper acetylsalicylate" 
(Applicant Argument, Page 12). Yet, Applicants are reminded that one cannot show 
nonobviousness by attacking references individually where the rejections are based on 
combinations of references. See In re Keller, 642 F.2d 413 (CCPA 1981); In re Merck & Co., 
800 F.2d 1091 (Fed. Cir. 1986). In the instant discussed above, the rejection is based on 
combinations of references, not on Cowie alone, Miyachi et al alone, or Green alone. 
Accordingly, Applicant's arguments are not found persuasive. 

11. Next, Applicant argues that "[t]he Sorenson patent mentions that copper acetylsalicylate 
and analogous compounds are useful in protecting mammalian cells from damage due to gamma 
or X-radiation. The effect is postulated as being due to a superoxide dismutaste activity of these 
compounds" (Applicant Argument, Page 11). However, "the superoxide dismutaste activity of 
copper acetylsalicylate is different from the activity of natural superoxide dismutaste" (Applicant 
Argument, Page 1 1). Thus, Applicant argues that it would not have been obvious to use copper 
acetylsalicylate in combination with Cowie. Yet, turning to Sorenson, it is actually disclosed that 
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(due to the differences asserted by Applicant) copper acetylsalicylate "has the potential of being 
much more effective than Cu-Zn SOD [i.e., natural superoxide dismutase]" (Column 6, Lines 
57-60; emphasis added). As such, the fact that "the superoxide dismutaste activity of copper 
acetylsalicylate is different from the activity of natural superoxide dismutaste" would not have 
dissuaded a skilled artisan from the combination discussed above but, rather, would have further 
motivated said combination with the reasonable expectation that the differences in copper 
acetylsalicylate would "facilitate tissue distribution and cellular membrane transport" (Column 7, 
Lines 3-5) not possible for natural superoxide dismutase, thereby making copper acetylsalicylate 
a more effective superoxide scavenger and antioxidant. 

12. For the foregoing reasons, Applicant's arguments are not considered persuasive. 
Accordingly, instant claims 1-4, 6, 10-12 and new claim 22 are rejected as prima facie obvious. 

Conclusion 

The new ground(s) of rejection presented in this Office action are necessitated by 
Applicant's amendments to the claims. Accordingly, THIS ACTION IS MADE FINAL. See 
MPEP § 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
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however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to CRAIG RICO whose telephone number is (571) 270-5864. The 
examiner can normally be reached on Monday through Thursday, and every other Friday, 7:30 
am - 5:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Padmanabhan "Paddy" Sreenivasan can be reached on (571) 272-0629. The fax 
phone number for the organization where this application or proceeding is assigned is 571-273- 
8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/CRAIG RICCI/ 
Examiner, Art Unit 1628 

/Brandon J Fetterolf/ 

Primary Examiner, Art Unit 1642 



